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Claims Retrospective: Memorializing The 
Scope Of Your Services In Writing
Recent claims have revealed that a number of engineers 
have not been memorializing the scope of their services 
in writing, either in a written contract or even in a 
written work order. While this may not be problematic 
if the project proceeds smoothly, projects often involve 
complications and issues, leaving the client/owner 
dissatisfied with some aspect of work. Nor is it unusual 
for serious construction defects to surface after the 
completion of a project. Thus, the best practice is for you 
to routinely memorialize the scope of your services in 
writing, preferably through the use of a written contract.

Having a clear description of the work that you are to 
perform will not only protect you from future arguments 
for an enlarged scope of the services after a claim, but 
will also help all parties avoid any genuine confusion 
over your scope of the services. There is no reason to 
allow the scope of your services to become an issue of 
credibility in future litigation, as the cost of expending the 
necessary time and money to draft a contract is small in 
comparison to the potential cost of litigation.  

Of course, it is important to consult an attorney familiar 
with the applicable local, state, and federal law when 
drafting and/or negotiating your contract. However, if 
you have concerns about how the terms and conditions 
of the contract may affect coverage, you have access to 
free consultation through the ASCE Hotline.
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“...without a memorialization, the 
insured engineer’s scope of services will 
be a “he said, she said” issue, without 
any documentation to support either 
side’s version of the facts.” 

When defects arise, all of the contractors and design 
professionals involved with the project will try to deflect 
blame from themselves by pushing it onto others. An 
insured engineer will often argue that the issue causing 
the defect was not within the scope of his or her services.  
However, such can be difficult, if not impossible, to prove 
without a memorialization of the scope of services. At 
the very least, without a memorialization, the insured 
engineer’s scope of services will be a “he said, she said” 
issue, without any documentation to support either side’s 
version of the facts.

“Having a clear description of the work 
that you are to perform will help all 
parties avoid any genuine confusion 
over your scope of the services.” 



Many architects and engineers incorporate a limitation of 
liability clause into their contracts. A limitation of liability 
clause is exactly what it sounds like: a clause that limits your 
liability in the event of a claim. Limitation of liability clauses 
establish “a contractual ceiling on the amount of damages 
to be awarded if a plaintiff prevails in later litigation 
between the contracting parties.” Therefore, a limitation of 
liability clause is a useful precautionary piece of armor to 
include in your contract.

Examples of limitations of liability clauses are as follows: 

•  The engineer’s total liability to you in connection with 
the work herein covered for any and all injuries, losses, 
expenses, demands, claims, or damages whatsoever 
arising out of or in any way related to the work herein 
covered, from any cause or causes, shall not exceed an 
amount equal to $__________;

•  The owner agrees that, to the fullest extent permitted 
by law, the engineer’s total liability to the owner shall 
not exceed the amount of the total lump sum fee due to 
negligence, errors, omissions, strict liability, breach of 
contract or breach of warranty; and

•  Liability for damages due to negligence in rendering services 
under this agreement shall be limited to the amount of its fee, 
but under no circumstances shall exceed the amount of any 
existing insurance coverage, less the deductible. 

A limitation of liability clause is only valid if it is included 
in a valid written contract knowingly signed by the party 
who later seeks liability. Obviously, the more stringent the 
limitation, the more protection that the clause affords. It is 
likely that you will have to actively negotiate a limitation 
of liability clause with your client. Moreover, there will 
be business considerations involved with the particular 
limitation of a liability clause that you choose to incorporate 
into your contract. For example, it may cause your client 
concern if you attempt to incorporate a limitation of liability 
clause that limits your liability to a very small amount in 
comparison to your fees or the value of the project. Thus, a 
certain amount of business acumen will be required for this 
type of negotiation.
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“Many architects and engineers incorporate 
a limitation of liability clause into their 
contracts.”
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Limitations of liability are generally enforceable, especially 
in the construction context where the parties have 
bargaining power and are sophisticated. The most typical 
limitation of liability clauses include: (1) ones that limit the 
party’s liability to a certain specified amount; (2) ones that 
limit the party’s liability to the amount that they were paid 
for their services; (3) ones that limit the party’s liability to 
the amount of the party’s insurance limits; and/or (4) some 
combination thereof. These types of limitation of liability 
clauses are usually enforceable as long as they are not 
unconscionable and do not violate public policy or some 
other law.  
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