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Claims Retrospective: The Importance 
Of Reporting Licensing Proceedings
There has been an increase in the number of licensing 
proceedings being pursued against engineers. 
If you receive any correspondence from your local or state 
licensing board, you should immediately provide notice 
of the licensing proceeding to Underwriters via Pearl 
Insurance for coverage under your Professional Liability 
Insurance Policy. Your ASCE Policy may include Licensing 
Board Proceeding coverage. Unfortunately, many engineers 
fail to realize that they have purchased this coverage 
or, alternatively, that this coverage is triggered when the 
engineer first receives correspondence from the licensing 
board initiating any investigation. 

It is important that you provide notice of the licensing 
proceeding immediately upon receipt of the first 
correspondence from the licensing board for two reasons:

1. If there is coverage for the licensing proceeding under 
your policy, you can obtain the benefit of defense counsel 
from the beginning of the process. Licensing proceedings 
are often reported after the engineer has responded to the 
licensing board’s initial correspondence. As a result, the 
engineer is often already facing sanctions from the licensing 
board. Once the engineer has already responded, either 
formally or informally, defense counsel may be barred or 
otherwise limited from making any further response on 
behalf of the engineer. Defense counsel is most effective 
when he or she is engaged at the beginning of the process. 

2. Your notice of the licensing proceeding will also serve 
as notice of a potential claim circumstance under your 
policy. Therefore, if an actual claim results (e.g., there is a 
demand or litigation) in connection with the same facts and 
circumstances as in the licensing proceeding, the claim will 
relate back to your notice of the licensing proceeding and 
coverage will be analyzed under the same ASCE policy, 
reducing the chances of an uncovered claim in the future. 
Accordingly, it is in your best interest to provide notice of 
any correspondence that you receive from a licensing board 
immediately upon receipt.
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“Defense counsel is most effective 
when he or she is engaged at the 
beginning of the process.” 

Engineers often fail to recognize that the licensing board 
is in fact initiating a licensing proceeding by sending the 
engineer correspondence requesting an explanation of the 
engineer’s actions in relation to a project. Many engineers 
are lulled into believing that if they informally explain their 
actions, the licensing board will understand and end its 
investigation, only to later realize that this is not the case. 
Instead, licensing proceedings often result in the licensing 
board seeking the imposition of sanctions on the engineer, 
which may include fines, educational requirements, 
probationary periods with required supervision, public 
censure, and even suspension or revocation of the 
engineer’s license. 



LEGAL FOUNDATIONS: 
Phase I Of Engineering Your Legal 
Defense Is Document Retention 
By Terri L. Stough, Esq.

The specter of litigation will never instill peace of mind, 
but engineers are wise to implement document retention 
practices to prepare for the moment we all hope will never 
come. If you find yourself facing a lawsuit, the documents 
that you provide to your attorney will serve as the foundation 
of your defense. Keep in mind that the strongest defense is 
one that doesn’t merely fit your version of a story against 
someone else’s or require huge leaps in reasoning and 
facts to overcome missing information. The best defense 
is built on the most complete story that you can tell in 
black and white.

Following the World Trade Center attacks, the ASCE/
Structural Engineering Institute (SEI) provided comment on 
the recommendations for building and fire safety drafted by 
the National Institute of Standards and Technology (NIST) 
wherein document retention emerged as a recurring goal. 
While the ASCE/SEI agreed with NIST that the preservation 
of as-built drawings would assist in the rehabilitation of 
structures, it expressed concern that the retention of a broad 
range of documents would serve no purpose toward safety 
and structural performance. The ASCE/SEI further opined 
that it may not be necessary or beneficial for the Engineer 
of Record to retain all documents for an indefinite period; 
rather, it was suggested that the building owner should be 
responsible for the retention of drawings.1 

The debate framed by the ASCE/SEI and NIST identifies 
the three most important considerations for developing your 
document retention practices: Which documents should be 
retained? For how long should documents be retained? And 
who should be entrusted with document retention?

Let’s address the easiest question first. The best person to 
retain documents concerning your projects will always be 
you. In volatile construction and related industries, you can’t 
count on other people to preserve crucial evidence on your 
behalf. This is particularly true where the failure to preserve 
documents or other evidence will result in sanctions, such as 
an instruction to the jury that it may presume the spoliated 
evidence was proof of your liability.  Whether or not you 
had a duty to preserve the evidence will depend on state 
law. In Texas, the duty arises if you know or reasonably 
should know of a substantial chance that a claim will be 
filed and the evidence is relevant and material.2  Your 
duty to preserve evidence in Illinois will be based on your 
relationship to the plaintiff and whether a reasonable 
person in your shoes would have foreseen that the evidence 
was material to potential civil litigation.3 These are not 
issues that you want someone else to evaluate for you.
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“If you find yourself facing a lawsuit, 
the documents that you provide to your 
attorney will serve as the foundation 
of your defense.”

Now that you’re prepared to take matters into your own 
trusted and capable hands, it’s time to face the morass of 
project documents and determine what you should keep. 
Although recommended for architects, the American Institute 
of Architects (AIA) guidelines on document retention will 
often apply to engineers as well. The AIA recommends 
permanent retention of your contract for the job, certificate 
of substantial completion, and the certificate of occupancy. 
For a shorter period, the AIA recommends retention of 
proposals, manufacturer’s data, construction photos, project 
correspondence, as-built drawings, construction documents, 
and project accounting. The AIA identifies design drawings 
as documents to be discarded; however, in a dispute over 
the blueprints you developed, you will want to produce your 
own accurate set of as-built drawings.4 
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The final question to consider is how long documents should 
be retained if they are not destined for your permanent 
archives. The AIA advises that you should retain documents 
for the length of the statute of limitations or statute of repose 
for any legal action against you as a design professional. 
The distinction is that statutes of limitation bar a lawsuit 
if not brought within a certain time period, but the time 
allowed is subject to change. By contrast, the statute of 
repose sets a time limit for filing suit that is strictly enforced 
without exception. Statutes of repose concerning claims 
against engineers vary greatly in each state, and you must 
obtain legal counsel to ensure that your document retention 
period provides you with adequate protection in every state 
in which you are licensed and practicing. 

Whether it is the statute of repose or the statute of limitation 
that will bar recovery is often a complex question. For 
example, under Ohio law an engineering consulting firm 
negligently filed as-built drawings that did not reflect 
the change in laying a high voltage cable with the state 
architect, but the filing did not trigger the ten-year statute 
of repose. Instead, the two-year statute of limitations was 
triggered under the theory of “delayed damage” when 
a plumber consulted the erroneous drawings and struck 
the cable during excavation, resulting in serious injury.5 
Therefore, a worthwhile document retention policy may 
provide for the outer time limit for filing suit. It is also 
essential that your attorney advises you when the statute 
of repose starts to run. In California, a lawsuit against 
engineers and contractors for grading a lot was time-barred 
because the ten-year statute of repose began to run when 
the engineers filed their notice of completion, and it was 
irrelevant that the remainder of the work on the development 
by other subcontractors concluded at a later date.6

It is time well-spent to draft document retention practices 
upon advice of counsel to determine which documents you 
should retain and for how long. In the event that you are 
suddenly forced to defend your work, you will be able to 
provide records to your attorney without delay during the 
critical initial phase of litigation when your best defense 
ideally takes shape.
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“The statute of repose sets a time limit 
for filing suit that is strictly enforced 
without exception.”
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