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MASSACHUSETTS EXTENDS LAND USE PERMITS—AGAIN 
By Neal B. Glick, Esq. and Peter M. Vetere, Esq.Donovan Hatem LLP

In August the Massachusetts Legislature, as part  
of its general economic development law, amended 
the popular Permit Extension Act.1  As originally 
passed in 2010,2  the Act extended the effective 
lives of certain permits relating to the use and 
development of land by two years. The current  
Act now extends the expiration date of those 
permits to four years.

According to the Executive Office of Housing 
and Economic Development (EOHED), which 
released a Frequently Asked Questions (FAQ) 
document to guide interpretation of the Act,3 
the Act’s purpose is “to promote job growth and 
long-term economic recovery … by establishing an 
automatic four-year extension to certain permits 
and licenses concerning the use or development 
of real property.” The Act relieves certain permit 
holders whose projects may have become difficult 
or impossible to finance or 
otherwise derailed during 
the economic downturn by 
enabling them to avoid the 
costs, delays, and uncertainty 
associated with re-application.

So how does it work? Simply 
put, an “approval in effect 
or existence during the tolling period shall be 
extended for a period of 4 years, in addition  
to the lawful term of the approval.” It is  
helpful to define some critical terms.

Approval – This term is very broadly defined 
and includes almost any permit or approval from 
any governmental entity relating to the use or 

development of land. The Act includes a non-
exhaustive list of specific statutes that are covered, 
but it is easier to define the universe of permits and 
approvals eligible for extension by the short list of 
those which are not covered. There are only four:

1. Enforcement orders

2. Approvals issued by the federal government  
or issued pursuant to federal law

3. Chapter 40B comprehensive permits

4. Hunting, fishing, and aquaculture licenses

Everything else is fair game.4 

Development – The FAQ notes that the use or 
development of real property concerns buildings 
or structures, or site work specifically associated 
with the development of buildings or structures. 

It purports to exclude pre-
development activities such 
as oil or hazardous material 
cleanup. However, the FAQ 
is not a regulation, and the 
statute itself leaves open 
the question as to whether 
approvals associated with such 

activities, which may be a precondition to or a part 
of making land suitable for development, might be 
deemed included.5 

Tolling period – This is essentially the window  
of eligibility, and covers any approvals in effect 
during the period beginning August 15, 2008,  
and continuing through August 15, 2012, even  
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if the approval was in effect for just one day of 
the tolling period.

Thus, if a covered permit or approval was in 
effect (even for just one day) between August 15, 
2008 and August 15, 2012, then it is extended. To 
determine the new expiration date, simply add 
four years onto the approval’s original expiration 
date. For example, a special permit issued by a 
zoning board of appeal on August 14, 2012, with 
an expiration date of August 14, 2013, would 
automatically extend until August 14, 2017.

As a bonus, the extension is automatic, meaning 
that it operates by law and requires no action on 
the part of the approval holder. Only the expiration 
date is affected; the underlying substance of the 
approval remains the same. No re-fi ling or re-
appearance is necessary, although prudent permit 
holders may elect to seek written confi rmation 
of the extension for the benefi t of lenders or 
investors, especially those who are outside of 
Massachusetts. Indeed, the FAQ states that agencies 
may issue a standard notice of extension eligibility 
to approval holders who request a document for 
fi nancing purposes. 

Moreover, the Act revives permits or approvals that 
have already expired. For example, an approval 
issued by a planning board on September 1, 2010, 
with an expiration date of September 1, 2011, 
would have fallen outside of the tolling period 
of the original Act and would have expired on 
September 1, 2011. The same approval now falls 
within the tolling period of the current Act and will 
extend until September 1, 2015.

The Act is a potent tool for developers and owners 
holding permits and approvals. The FAQ is a useful 
document for sorting out some common questions, 
but it should be viewed as guidance only. Court 
decisions and promulgated regulations (if any) 
may be necessary to fi nally resolve ambiguities in 
the Act. In the meantime, advice of counsel may be 
necessary to get the full benefi t that the Act offers.

Neal Glick is a partner and Chair of the Business 
Law Group at Donovan Hatem LLP.  Peter Vetere is 
an associate in the Real Estate and Corporate Law 
Groups at Donovan Hatem LLP.
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1 Sections 74 and 75 of Chapter 238 of the Acts of 2012.

2 Section 173 of Chapter 240 of the Acts of 2010.

3 The FAQ is available on the EOHED website at http://www.mass.
gov/hed/economic/eohed/pro/zoning-laws/permit-extension-act-
faq-updated-9-18-12-fi nal.pdf (updated Sept. 18, 2012). Note 
that the FAQ is advisory in nature and does not have the force 
and effect of law.

4 The full defi nition of an approval, from the Act:

[A]ny permit, certifi cate, order, excluding enforcement orders, 
license, certifi cation, determination, exemption, variance, 
waiver, building permit, or other approval or determination 
of rights from any municipal, regional or state governmental 
entity, including any agency, department, commission, or 
other instrumentality of the municipal, regional or state 
governmental entity, concerning the use or development of 
real property, including certifi cates, licenses, certifi cations, 
determinations, exemptions, variances, waivers, building 
permits, or other approvals or determination of rights issued 
or made under chapter 21, chapter 21A excepting section 
16, chapter 21D, sections 61 to 62H, inclusive, of chapter 30, 
chapters 30A, 40, 40A to 40C, inclusive, 40R, 41, 43D, section 

21 of chapter 81, chapter 91, chapter 131, chapter 131A, 
chapter 143, sections 4 and 5 of chapter 249, or chapter 258, 
of the General Laws or chapter 665 of the acts of 1956, or any 
local by-law or ordinance.

Again, this included list is non-exhaustive, but the 
exclusions are.

5 The full defi nition of development, from the Act:

[D]ivision of a parcel of land into 2 or more parcels, the 
construction, reconstruction, conversion, structural alteration, 
relocation or enlargement of a building or other structure or 
facility, or any grading, soil removal or relocation, excavation or 
landfi ll or any use or change in the use of any building or other 
structure or land or extension of the use of land.


