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RISK MANAGEMENT RECOMMENDATIONS
Are you green? Are you getting green? Are your 
colleagues green? Enthusiasm for Green and
Sustainable design appears to be elevated by either 
sheer excitement that our culture is quickly moving 
to environmentally friendly building materials and 
construction or, by utter terror that the failure to 
keep up with what is new will leave you behind. 

With this enthusiasm comes the reality that a 
pinpointed focus on a new technique, code, law, 
act or, in this case, the drive for LEED, (Leadership 
in Energy and Environmental Design), rating, may 
result in the design professional putting aside or 
temporarily losing track of tested and timeless risk 
management procedures and tools. Fortunately, the 
time tested and ever evolving risk management tool 
kit that most design professionals employ in day to 
day practice is especially applicable to and should 
be applied to risks associated with G/S design.

THE PROGRAM 
G/S Part I discussed the Owner’s G/S design 
expectations. Identification and documentation 
of these expectations is paramount for use in the 
design professionals assessment and management 
of their potential risk associated with G/S design. 
How can this be accomplished? The first tool to 
consider is the development of a project program. 
A good project program outlines the Owner’s G/S 
design expectations, and identifies and documents 
which project participant is responsible for 
each programmatic requirement. Each program 
requirement line item should address and respond 
to the Owner’s G/S goal. In addition, the project 
program should document the Owner’s priority 
regarding each program requirement. Because the 
end product is a documentation of the Owner’s 
expectations, the project program should be as 
detailed as time and fee allow. LEED, developed 
by the U.S. Green Building Council (USGBC), 
offers a checklist that is a good starting place 
and framework for identifying G/S programmatic 
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As your source for current information on recent cases, 
decisions, and trends in the engineering industry, 
ASCE Risk Management Update was established to 
help you prevent claims before they happen.

This issue, the second of two articles presented in 
your ASCE Risk Management Update, discusses the 
risks that may be presented in green and sustainable 
design. It is a fact that green building is here to  
stay, but unfortunately this new territory comes with 
new risks. Read this issue and the next to be more 
prepared about the risks you may face when you 
tackle these projects, and what you may be able to  
do to fend off these risks. As always, maintaining  
solid Engineers Professional Liability Insurance can 
help safeguard you from many of these claims—review 
your policy regularly to be certain you have adequate 
malpractice coverage.

We hope you find this information useful and take 
a moment to review your professional liability 
coverage. Watch your inbox in the summer for your 
next quarterly installment of this important ASCE 
policyholder benefit.
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requirements for building design, construction, 
operations and maintenance. The LEED checklist 
categories include the following: 

1) Sustainable Sites; 
2) Water Effi ciency; 
3) Energy & Atmosphere; 
4) Materials & Resources; 
5) Indoor Environmental Quality; 

and additional categories for Innovation & 
Design, and Regional Priority. Within each 
category, items specifi cally relating to making 
the project green and sustainable are listed 
along with the responsible party for each item. 
The LEED Sustainable Site category is set out 
here to demonstrate the range of issues within 
each category: 

1. Sustainable Site
a. Pollution Prevention: Responsible 

Party—Contractor 
b.  Site Selection: Responsible Party—Owner 
c.  Development Density, Community: 

Responsible Party—Owner 
d.  Brownfi eld Redevelopment: Responsible 

Party - Contractor 
e.  Alternative Transportation Options: 

Responsible Party—Architect 
f.  Site Development: Responsible 

Party—Landscape Architect 
g.  Storm Water Design and Heat Island Effect: 

Responsible Party—Civil Engineer 
h.  Light Pollution Reduction: Responsible 

Party—MEP Engineer 

This checklist provides a sampling of the G/S 

issues to identify and consider up front during the 
process of developing the program. 

Another program issue to consider and address 
focuses on the fi nancial concerns and rewards 
that fl ow from a G/S executed building. What are 
the fi nancial objectives pertaining to anticipated 
tax incentives, tax deductions, or other revenue 
enhancements your Owner anticipates receiving 
when their G/S project is complete? 

The importance of a good program is nothing 
new and has been an important part of the design 
process for decades. You all know the old saying, 
if it’s not in writing, it didn’t happen. In the world 

of G/S projects, all too often the design team and 
the Owner’s project requirements are at opposite 
ends of the spectrum. The establishment of a 
written project program that is approved in writing 
by all parties is an effective tool to keep the design 
team and the Owner heading together down the 
same green path. 

After establishing the program requirements 
in writing, it is good practice to document the 
Owner’s confi rmation by requiring a page by 
page sign-off on all of the G/S programmatic 
requirements for building design, construction, 
operations and maintenance. Additionally, if you 
are the lead design professional on the project, 
coordination of the program requirements with 
all design consultants is imperative. Each design 
consultant should be involved with the prime 
and Owner when establishing the program 
requirements for their particular specialty area. 
Again, the purpose for this written program 
is to identify, establish and document the 
Owner’s G/S expectations for the project 
during design, construction, occupancy, 
operation and maintenance. 

As mentioned in G/S Part I, the process of 
integrated and collaborative project delivery 
represents the prospect of reducing risks 
associated with G/S projects. A number of G/S 
program requirements must be achieved by the 
various project team members, ranging from the 
Owner, architect, and engineer to the contractor 
and its subcontractors. A collaborative approach 
assists all team members in their understanding 
of the Owner’s G/S goals and requirements. 

The written and Owner confi rmed project program 
for G/S projects can be key in establishing that 
all participants are operating following the same 
requirements as a guide towards the same G/S goal. 
The project program represents the documented 
end product of all the decisions, trade-offs, 
compromises, cost adjustments, schedule impacts 
and ultimate G/S decisions for the project. Most 
often, the fi nal project program is very different 
from the Owner’s initial project requirements. 
The written project program serves as a “road 
map” on how to achieve the Owner’s G/S needs 
and priorities for its project. 
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This road map is critical not only for the design 
process but also to achieve the design and G/S 
requirements during construction. Anyone familiar 
with LEED certifi cation forms knows that many 
LEED points are gained during construction 
and depend upon how the contractor and its 
subcontractors run the construction process 
and the construction site. The substitution of 
one product for another during the construction 
phase can quickly erode 
and derail the Owner’s G/S 
requirements and result in 
a building that cannot meet 
the Owner’s targeted LEED 
certifi cation level. Thus, an 
ideal project program clearly 
delineates the G/S expectations, requirements 
and responsibilities and leaves nothing to the 
discretion of others during the material selection 
and construction process. 

Most Owners are not well versed in design and 
construction issues and will look for someone 
to take the lead in assisting and guiding them 
through this forest of G/S concern and general 
bombardment of G/S information. The Owner 
may not care who takes the lead, but the design 
professional should. Because design professionals 
are in the unique position to guide their Owners 
through this bombardment of G/S information, 
taking the lead is an opportunity for the design 
professional to carefully listen to and establish 
with its Owner the project’s unique G/S needs. 
It is also an opportunity, at the very beginning 
of the construction process, for the design 
professional to exhibit its G/S subject matter 
knowledge and reinforce with the Owner why 
the design professional was retained.

USGBC 
The Process for LEED Certifi cation
One of the benefi ts of establishing a written 
project program is it allows the Owner and design 
professional to determine which level of LEED 
certifi cation the Owner desires and whether that 
level is feasible given the Owner’s project goals 
and budget constraints. If the Owner desires 
a specifi c LEED certifi cation, this information 
should be documented in writing in the project 
program and approved by the Owner. 

Every design professional should know, and 
educate its Owners, that design professionals 
cannot promise, warrant, or guarantee a certain 
LEED certifi cation, nor can they promise the 
Owner that any LEED certifi cation will be achieved. 
Rather the design professional will endeavor to 
provide a design that qualifi es for a certain LEED 
certifi cation. Design professionals cannot certify 
their design will be LEED compliant because a 

third party, the United State 
Green Building Council 
(“USGBC”), gives the 
building its LEED certifi cation 
and determines the LEED 
category. In addition, not 
all the components of LEED 

certifi cation are within the design professional’s 
control. The contractor and its subcontractors 
also contribute substantially to LEED certifi cation 
through their execution of the work. Compliance 
may involve factors beyond the control of the 
design professional including, but not limited 
to, the Owner’s use and operation of the 
completed project. 

It can be very disheartening defending a claim 
relating to LEED certifi cation when the Owner’s 
desired LEED certifi cation level was never 
documented. For example, in a recent claim, 
the Owner argued that the LEED certifi cation 
level desired was “platinum” and the design 
professional argued that the LEED certifi cation 
level desired was “gold”. The design professional 
believed the building would qualify for “LEED 
Gold” certifi cation, but the Owner instead alleged 
damages because the building would not qualify 
for “LEED Platinum.” The contract was silent 
as to the desired LEED certifi cation level. In 
this instance, a good written program with the 
LEED certifi cation level, clearly stated and with 
the Owner’s sign-off, would have saved costs 
defending the design professional and, perhaps, 
avoided the claim all together. 

In August 2009, the USGBC launched the Building 
Performance Initiative. This initiative is designed 
to compile data relating to building performance 
for all LEED certifi ed buildings for the fi rst fi ve 
(5) years of occupancy. The vision of the initiative 
is to encourage owners of LEED buildings to be 

The Owner may not care who 
takes the lead, but the design 
professional should. 
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actively involved in measuring, analyzing and 
improving the building’s performance. To assist 
owners in this effort, the USGBC in its LEED 2009 
requirements calls for LEED certifi ed building 
Owners to submit ongoing performance data, 
either through the Owners’ own measurements 
or by allowing the USGBC to access utility bills. 

As you can imagine, this requirement by the 
USGBC caused a fi re storm of articles speculating 
on the “potential decertifi cation” of LEED certifi ed 
buildings. It appears that the USGBC’s intent in 
gathering the data is not to determine whether a 
building should keep its LEED certifi cation. Rather, 
it appears the USGBC’s intent is to gather and 
share viable performance data, including cost and 
energy savings information, from LEED designed 
and certifi ed buildings. 

However, focusing attention on measuring the 
success and performance of a building at a certain 
LEED level through the review of actual utility 
bills may not be accurate. While energy usage 
is important, the primary concern of G/S designed 
buildings should be whether the building is 
operating effi ciently and thereby taking full 
advantage of the new technology incorporated 
into the building. There 
have been several reported 
instances where Owners 
have claimed that the 
design professional erred 
in its design of the building 
because the actual operating 
costs were signifi cantly 
higher than estimated during 
the program stage. Though 
a building may, on paper, be 
categorized as a potential LEED Platinum 
building, once completed, the actual energy 
usage of the building may place the building 
at a LEED Gold level. 

How does this happen, and is this something that 
the design professional can control? Some building 
Owners may run into this issue when the building 
is not run and maintained in accordance with the 
specifi c instructions outlined for the building. 
With building systems becoming increasingly 
complicated, the running, maintenance and 

operation of each system in accordance with 
the system manufacturer is extremely important 
in the realization of energy use expectations. Some 
Owners will be very involved in their buildings’ 
running, maintenance and operation while 
others will not turn off lights or change fi lters. 
Conversely, others will shut down systems that 
should run without interruption. The performance 
of a building is based part on the design of the 
building and part on the running, maintenance 
and operation in accordance with the design 
of the building. Too often, buildings are not run, 
maintained or operated as designed, causing 
signifi cant defi ciencies in the performance 
of the building. 

Slightly off topic, but serving as a good 
demonstration of whether an Owner received 
suffi cient information and training in order to 
operate and maintain its project involves a project 
manager with vast experience in stadium design. 
Upon the project manager’s return to one of “his” 
stadiums, he was appalled at the way the local 
authorities directed traffi c before and after events. 
The design planned for traffi c fl owing in different 
paths and design studies showed the stadium 
traffi c moving much more effi ciently and quickly. 

No lawsuits were fi led for the 
traffi c delays on the part of 
fans and the Owner. However, 
the project manager probably 
did consider fi ling suit for the 
Owner’s audacity in so ineptly 
running “his” parking lots.

Again, the key issue remains: 
were the Owner’s expectations 
relating to energy usage at the 

design stage realized once the project is built? For 
some Owners the answer will be “yes” and for 
others it will be “no.” Of concern to the design 
professionals is whether a “no” will result in claims 
against the design professionals; or, with the 
monitoring of such usage, will there be a decrease 
in the likelihood of claims? 

The linchpin issue remains understanding the 
Owner’s energy program requirements and 
reducing these requirements to writing in the 
project program. The leader in this effort should 

Though a building may be 
categorized as a potential 
LEED Platinum building, the 
actual energy usage may 
place [it] at a Gold level. 
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be the mechanical, electrical and plumbing 
(“MEP”) engineers. The MEP engineers are in the 
best position to understand the building systems 
and document the Owner’s energy requirements. 
It is important to document precisely and this may 
require a room by room understanding of energy 
needs for a particular building.

Example: In a recent claim, the Owner alleged 
the HVAC system was defi cient and the building’s 
humidity and temperature were too high 
or erratic, which caused damage to archive 
and museum quality documents and that 
the building’s HVAC system was undersized. 
The mechanical engineer’s written program 
requirements - with 
confi rmation from the 
Owner in writing confi rming 
the program requirements 
on a room by room basis 
– was of great assistance 
in the defense. The project 
program completely 
countered the Owner’s 
allegations, which included 
the maximum occupancy 
requirements for the HVAC system for the 
building. As many designers know and too 
few attorneys realize the occupancy capacity 
for the HVAC systems can and often do differ 
from the building occupancy requirements.

MANAGING RISK THROUGH 
CONTRACT LANGUAGE
Design professionals have historically managed 
risks through the inclusion and use of contract 
language pertinent to the services being performed 
and particular project under design. The 
management of G/S risks should be handled 
in the same manner. The project program 
discussed previously is envisioned to complement 
the contract and to provide additional information 
relative to the Owner’s expectations as the project 
parameters are defi ned during the design process. 

The typical contractual risk management concerns 
that design professionals have on G/S projects 
are frequently the same concerns that they have 
on non-G/S projects. On all projects, especially 
G/S projects, the contractual terms outlining and 

defi ning scope, schedule and fee should receive 
particular attention. In addition, it is paramount 
that the contract clearly represents and includes all 
services to be provided by the design professional; 
and that the contract is signed. One contract clause 
that should be in all agreements for professional 
services is a standard of care clause that is tied to 
negligence. The following sample standard of care 
clause is recommended for contracts incorporating 
G/S requirements.

Sample contract clause: 
“The LEED Green Building Rating System 
and other similar environmental guidelines 
(collectively “LEED”) utilize certain design and 

usability recommendations 
on a project in 
order to promote an 
environmentally friendly 
and energy effi cient 
facility. In addressing 
these guidelines, the 
Design Professional 
shall perform its services 
consistent with the 
professional skill and 

care ordinarily provided by design professionals 
practicing in the same or similar locality under 
the same or similar circumstances. The Owner 
acknowledges and understands, however, 
that LEED is subject to various and possibly 
contradictory interpretations. Furthermore, 
compliance may involve factors beyond the 
control of the Design Professional including, 
but not limited to, the Owners’ use and operation 
of the completed project. Therefore, the Design 
Professional does not warrant or represent that 
the Project will actually achieve LEED certifi cation. 

The Design Professional shall use reasonable 
care consistent with the foregoing standard in 
interpreting and designing in accordance with 
LEED. The Design Professional shall not be 
responsible for Contractor’s failure to adhere 
to the Contract Documents and any applicable 
laws, codes and regulations incorporated therein, 
nor for any changes to the design made by the 
Owner without the direct participation and written 
approval of the Design Professional. Likewise, 
the Design Professional shall not be responsible 

…The Design Professional does 
not warrant or represent that the 
Project will actually achieve LEED 
certifi cation. 



ASCE RISK MANAGEMENT UPDATE

Page 6

for any environmental or energy issues arising 
out of the Owner’s use and operation of the 
completed project.”

This clause clearly states a negligence based 
evaluation of the design professional’s services 
will apply if a Owner alleges negligent 
performance on the part of the design 
professional and further alleges 
such negligent performance 
caused the Owner damages or 
monetary losses. The standard 
of care clause clearly indicates 
how the design professional’s 
performance will be reviewed to 
determine liability. This standard of care language 
is in line with most jurisdictions’ frameworks 
for legal liability of design professionals and 
professional liability insurance policies’ coverage. 

Of concern to design professionals embracing G/S 
design is whether there should be additions to this 
clause acknowledging the involvement of LEED 
accredited design professionals and the use of new 
and untested G/S products. At present, the answer 
is no. The standard of care clause as currently 
written and applied is suffi ciently “elastic” to cover 
concerns relating to G/S projects. 

For example, assume an Owner of a G/S project 
alleges negligence on the part of the design 
professional because the resultant building did 
not qualify for Platinum LEED certifi cation. In the 
defense of the design professional and in order to 
confi rm and demonstrate the design professional 
performed “its services consistent with the 
professional skill and care ordinarily provided by 
design professionals practicing in the same locality 
and under the same or similar circumstances,” 
it is anticipated that the expert retained for the 
defense of the design professional will be LEED 
accredited. A non-accredited design professional 
would not have experience in performing similar 
services, which undermines the credibility of 
their testimony as to what is and is not within the 
standard of care when implementing a G/S design. 

Another issue of concern is the application of the 
traditional standard of care to the specifi cation 
of new G/S products. What determines if the 

design professional has done what a “reasonable 
design professional under these circumstances 
would do” since there is no history of the new 
G/S product specifi ed? Design professionals have 
been reviewing and specifying both tested and 
un-tested products for both new and time tested 
installations for decades, and the standard of care 
measurement has remained the same. The critical 

difference today is that rarely 
have there been times with 
more new building products 
on the market that focus 
on one major building issue: 
G/S design. What is a design 
professional to do? 

The fi rst thing to keep in mind is that all design 
professionals specifying and utilizing new G/S 
materials and techniques will continue to be 
measured against each other. It will be the design 
professionals who will set the standard for the 
review of new G/S materials and procedures. 
Therefore, it is the design professional who 
will ultimately dictate what a “reasonable 
design professional” is “under the circumstances” 
presented. Design professionals should continue 
to review and research products just as they have 
always done with a few adjustments for products 
that are untested in their application. 

One adjustment is to obtain “Informed Consent” 
from the Owner for new products used on the 
project. The best “Informed Consent” is in writing. 
The AIA Trust has produced a form entitled “Client 
Waiver and Informed Consent to use Experimental 
Green Products” that can be found on the AIA 
Trust website which is an example of a good form 
to document the Owner’s “Informed Consent.” 

One area of concern is the “untested, no track 
record” product. How do you know if this product 
meets your and your Owner’s expectation 
regarding its G/S attributes? The answer is you 
do not and thus do not know the risk associated 
with these products. However, some design 
professional decades ago, specifi ed the fi rst 
bamboo fl oor. Hopefully, he or she had written 
consent from the Owner agreeing to this product, 
with an understanding of the innovative, untested 
nature of the product. 

One area of concern is 
the “untested, no track 
record” product. 
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The following is a sample contract clause for 
use on a G/S project when “Informed Consent” 
is anticipated: 

Sample contract clause: 
“If the Owner’s program includes any level 
of LEED®, Green Building Rating System 
and other similar environmental guidelines 
(collectively “LEED”), the Owner recognizes that 
the achievement of such certifi cation is subject 
to third parties over whom the Architect has 
no control, and may require the cooperation 
of the Owner, the Contractor and others. The 
Owner acknowledges and understands LEED 
is subject to various and possibly contradictory 
interpretations. Therefore, the parties agree that 
if LEED certifi cation is a stated goal of the Owner, 
the Architect shall use reasonable care in its design 
to achieve the same but makes no warranty or 
guarantee that the Project, when completed, will 
actually achieve LEED certifi cation. In addition, 
the Owner acknowledges that its desire to achieve 
LEED may impact the available design and product 
options and may impact the overall cost, schedule 
and performance of the completed project. The 
Owner has accepted these potential impacts in the 
recognition of the importance it has placed on the 
values of a LEED building. In addition from time 
to time, the Architect may request the Owner to 
sign a “Client Waiver and Informed Consent to use 
Experimental Green Products.” Attached to this 
Agreement as Exhibit A is a sample of this waiver 
and informed consent form.”

Throughout this article we discussed the 
importance of a good written project program 
and establishing anticipated energy requirements 
for the project. The following is a sample contract 
clause to assist in setting the Owner’s expectations 
and verifying the contractual obligation.

Sample contract clause: 
“If the Owner’s program includes goals or 
requirements for Project energy usage, the Owner 
agrees to confi rm the energy goals and usage in 
writing to the Architect. The Owner recognizes that 
the achievement of such goals or requirements 
is subject to operational and maintenance 
activities and decisions over which the Architect 
has no control. Furthermore, continued LEED 
compliance may involve factors beyond the control 

of the Architect including, but not limited to, 
the Owner’s use and operation of the completed 
project. Therefore, the parties agree that the 
Architect shall use reasonable care in its design 
to achieve the energy usage goals or requirements 
but makes no warranty or guarantee regarding 
actual energy usage.”

We briefl y mentioned above the Owner’s 
expectation relating to fi nancial advantages 
of having a G/S building and/or a LEED certifi ed 
building. These fi nancial advantages include tax 
credits, deductions, and incentives, not to mention 
the social advantages relating to providing a G/S 
building. Your Owner’s fi nancial expectations 
relating to their G/S building are likely very 
important to the Owner and should be included 
in the program. 

It can be diffi cult for a design professional to 
invest the time to understand all the fi nancial 
incentives available to its Owners when providing 
a G/S design building. After all, your profession is 
architecture, not fi nancial planning. As such, it is 
not recommended that any aspect of G/S fi nancial 
incentives be included in your scope of services. 
As a design professional, you should be able to 
rely on your Owner to establish their fi nancial 
requirements in writing for inclusion in the project 
program. That said, we recommend the following 
contract clause allocating risk to the party best 
suited to assume this risk:

Sample contract clause: 
“If the Owner’s program includes goals 
for qualifying for energy related tax credits, 
deductions, incentives, etc., the Owner recognizes 
that qualifying for such goals is subject to 
certifi cation or decisions by third parties over 
whom the Architect has no control. Therefore, the 
parties agree that the Architect shall use reasonable 
care in its design to achieve such goals but makes 
no warranty or guarantee regarding qualifi cation.” 

Other good risk management clauses that design 
professional should be familiar and regularly 
include in your contracts are; 1) waiver of 
consequential damages, 2) waiver of subrogation 
actions, and 3) limitation of liability. As many 
of you know, these contract clauses reduce the 
potential damages that may be recovered from 
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the design professional in the event of a claim. 
Sample clauses are included below:

Sample contract clause for Waiver of 
Consequential Damages: “The Design 
Professional and the Owner waive consequential 
damages, including but not limited to damages 
for loss of profi ts, loss of revenues, loss of business 
and of business opportunities, reduced rental 
or market values, increased insurance costs, 
increased energy, water and other operational 
costs, unrealized tax incentives, credits, deductions 
and/or rebates, for claims, disputes or other 
matters in question arising out of or relating 
to this Agreement. The Owner and the Design 
Professional agree to require a similar provision 
in all contracts with contractors, subcontractors, 
subconsultants, vendors, and other entities 
involved in this Project to carry out the intent 
of this provision.” 

Sample contract clause for Waiver of 
Subrogation: “The Design Professional and 
Owner waive all rights against each other 
and against the contractors, consultants and 
employees of the other for damages to the 
extent that the damages sustained by either the 
Design Professional or the Owner are covered 
by property insurance.” 

Sample contract clause 
for Limitation of 
Remedy: ”To the fullest 
extent permitted by law, 
the total liability in the 
aggregate, of Design 
Professional and Design 
Professional’s offi cers, 
directors, employees, 
agents, and independent 
professional associates, 
and any of them, to Owner and any one claiming 
by, through or under Owner, for any and all 
injuries, claims, losses, expenses, or damages 
whatsoever arising out of or in any way related to 
Design Professional’s services, the project, or this 
Agreement, from any cause or causes whatsoever, 
including but not limited to, the negligence, 
errors, omissions, strict liability, breach of contract, 
misrepresentation, or breach of warranty of Design 

Professional or Design Professional’s offi cers, 
directors, employees, agents or independent 
professional associates, or any of them, shall not 
exceed the total compensation received by Design 
Professional under this Agreement.”

BUSINESS/PRACTICE RISKS
As mentioned above, there are all kinds of fi nancial 
incentives and potential benefi ts for Owners. One 
notable incentive is the Energy Improvement and 
Extension Act of 2008 that extended the Energy 
Act of 2005 until December 2013. 

This Act relates to tax deductions available to 
certain commercial owners, leases of commercial 
buildings for private properties and which are 
assignable to the primary designer for public 
properties. The Act states for public property the 
allocation of the deduction can be made by the 
“person primarily responsible for designing the 
property in lieu of the Owner of such property.” 
This Act relates to the Internal Revenue Code 
section 179D and allows for a tax deduction 
for part or all of the costs of energy-effi cient 
commercial buildings. We will not list the 
qualifi cation requirements, but will summarize 
the impact of the Act and its importance. The 
Act provides a tax deduction of up to $1.80 per 
square foot of building investments that achieve 
specifi ed energy costs reductions beyond ASHRAE 

90.1-2001. Specifi cally, 
deductions of up to .60 
cents per square foot are 
available for three types of 
building systems, 1) lighting 
(including lighting controls); 
2) HVAC; and 3) building 
envelope, including the 
roof, walls, windows doors 
and fl oor/foundation. 

Because public entities are excluded from taking 
this benefi t, many design professionals of public 
projects are taking advantage of this tax deduction 
and approaching their public owners to assign the 
tax deduction to their fi rm. Again, we recommend 
discussing with the Owner to understand if 
these energy requirements meet the Owner’s 
project program. If the Owner is a public entity, 
discuss with your Owner and if approved, include 

There are all kinds of fi nancial 
incentives and potential benefi ts 
for Owners. One notable incentive 
is the Energy Improvement and 
Extension Act of 2008.
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the following clause in your contract taking 
assignment of this tax deduction: 

Sample contract clause: “If the Owner’s Project 
per the Owner’s program requirements qualify 
the Project for tax deductions and or tax credits 
and the Owner cannot or will not use these tax 
deductions or tax credits, the Owner assigns such 
deductions and or credits to the Architect and 
will assist the Architect by signing documents 
needed for the Architect to claim such deductions 
and/or credits.” 

IS YOUR RISK MANAGEMENT TOOLKIT 
GREEN AND SUSTAINABLE? 
Whether you are a design professional who 
participated in the fi rst Earth Day celebration on 
April 22, 1970, or a recent graduate pursuing 
professional architecture or engineering licensure, 
you may share the same enthusiasm and 
commitment to save our environment as Gaylord 
Nelson did 40 years ago when he organized 
that fi rst Earth Day celebration to summon 
public support for a green and sustainable 
environment. Millions of people have embraced 
the environmental movement and have taken 
public, political, legislative and personal actions to 
enhance our quality of life on this planet. 

It is not a surprise that design professionals 
are leading the G/S charge through the design 
and construction process. After all, design 
professionals like to be involved and are problem 
solvers by nature. While design professionals might 
be tempted to expand their scope of services, 
especially on G/S projects, it is important to stay 
focused on professional consulting services. Leave 
the training, maintenance and operations to the 
installers, manufacturers and owners. 

Because design professionals have access to 
more new products, tools and technologies for 
G/S design, it is now most important that they 
reach deep down into the risk management 
toolkit throughout the design and construction 
process. The development of a written project 
program outlining all parties’ expectations and 
responsibilities, explanation and assessment of 
fi nancial expectations, coordination of documents 
throughout the design and construction process, 
and articulate and decisive contract language 

are critical tools for successful execution of risk 
management procedures on G/S projects.

The purpose of this newsletter is to provide general 

information, rather than advice or opinion. It is accurate 

to the best of the author’s knowledge as of the date of this 

newsletter. Accordingly, this newsletter should not be viewed 

as a substitute for the guidance and recommendations of a 

retained professional.

To the extent this article contains any examples, please note 

they are not intended to establish any standards of care, to 

serve as legal advice appropriate for any particular factual 

situations, or to provide an acknowledgement that any given 

factual situation is covered under any ASCE professional 

liability insurance policy. Please remember that only the 

relevant insurance policy can provide the actual terms, 

coverages, amounts, conditions, and exclusions for 

an insured.

© Donovan Hatem LLP 2012. All rights reserved.

ASCE is dedicated to providing its members with high-quality 

professional liability coverage at affordable rates. Through 

their partnership with the ASCE Professional Liability Plan 

Administrator, Pearl Insurance, they can provide insured 

members with valuable risk management tools and services 

to help effectively assess and reduce their potential risks and 

liabilities. For more information about the ASCE Professional 

Liability Plan, call a Customer Service Representative today at 

1.888.619.1908 or email ascepro@pearlinsurance.com.

www.asceplinsurance.com 1.888.619.1908
120452




