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As your source for current information on recent cases, 
decisions, and trends in the engineering industry, ASCE 
Risk Management Update was established to help you 
prevent claims before they happen.

This issue, the first of two articles presented in your ASCE 
Risk Management Update, discusses the risks that may 
be presented in green and sustainable design. It is a 
fact that green building is here to stay, but unfortunately 
this new territory comes with new risks. Read this issue 
and the next to be more prepared about the risks you 
may face when you tackle these projects, and what you 
may be able to do to fend off these risks. As always, 
maintaining solid Engineers Professional Liability 
Insurance can help safeguard you from many of these 
claims—review your policy regularly to be certain you 
have adequate malpractice coverage.

We hope you find this information useful and take a 
moment to review your professional liability coverage. 
Watch your inbox in the summer for your next quarterly 
installment of this important ASCE policyholder benefit.

Green and Sustainable Design
Professional Liability Risk and 
Insurability Issues for Design 
Professionals (Excerpt: Part One of Two)
April 2010, David J. Hatem, PC, Donovan Hatem LLP

CLIENT EXPECTATIONS IN G/S DESIGN CONTEXT
The achievement of a project that complies with 
Green/Sustainable (G/S) standards and performance 
objectives is of great interest to many project owners. 
That achievement may well result in front-end (e.g., 
credits, investments and incentives) and longer-term 
(increased revenue) benefits for such owners, as well 
as more subjective, positive reputational and related 
attributes for both the owner and the project. G/S 
compliance represents the potential for much to gain 

and much to lose for the project owner. This context 
of “expectations” serves to define both the promise 
and benefits of G/S, as well as the underpinning of the 
significant risk and liability exposure for the design 
professional arising from disappointed client (and 
other party) expectations.

On the front-end, the ability to achieve G/S standards 
and performance objectives impacts project cost  
and schedule. Some owners will choose to incur  
those impacts, others may be compelled to do so  
as a matter of legal compliance. Also, as in most  
design contexts, there are choices that may be  
made in the implementation of G/S design that  
will affect cost, schedule and quality, as well as  
project performance, whether G/S design is a  
matter of choice or legal compulsion.

Project owners expect to be in a position to make 
informed decisions on G/S design issues and choices 
and, increasingly, design professionals are expected to 
be qualified and experienced in their ability to advise 
clients regarding such matters. That advice extends 
to the more immediate risks and other implications 
(e.g., cost or schedule) of G/S design choices, as well 
as the longer-term ability to achieve and maintain 
G/S standards and any performance objectives, and 
the longer-term cost implications over the life of the 
structure to “sustain” those owner decisions.

G/S objectives represent one of the many programmatic 
choices of the project owner in the development of 
a project. Decisions regarding the more traditional 
owner choices represent a tension in balancing among 
cost, schedule and quality. G/S involves all of these 
three competing considerations, as well as project 
performance over an extended period—potentially as 
long as the expected life span of the project.

More specifically, G/S design choices and 
implementation may involve products that cost more 
or take longer to procure than more traditional 
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products; products that are experimental and untested 
in nature; and construction means and methods that 
are more costly and time-consuming (e.g., recycling 
of construction waste). G/S design development will 
involve new and more project participants (e.g., 
sustainability consultants, commissioning consultants, 
energy modelers) at a greater cost and adding more 
time to the design development schedule; and the 
operations and maintenance of a completed G/S project 
may require more specialized skill and be more costly. 
In addition, there may be risks associated with new, 
innovative, experimental and untested processes or 
technologies, including the risk that those products may 
require a longer lead delivery cycle or may no longer be 
available when needed during construction or during 
the longer operations and maintenance period for 
replacement or upgrades over the life of the operating 
project. Further, accomplishing G/S objectives may 
involve delays in project acceptance in order to meet 
G/S documentation needs. These (mostly shorter-term) 
cost and time increases certainly need to be balanced 
against the increased revenue and other economic and 
consequential (mostly longer-term) potential benefi ts of 
a G/S project.

In many instances, the project owner will have the 
ability to make signifi cant choices with respect to G/S 
design and implementation issues. However, in some 
respects, the legal and regulatory environment may 
mandate or constrain the owner’s decision-making as 
to such choices.

A principal risk management consideration for design 
professionals is to use due care in presenting to the 
owner the range of permissible G/S choices, explaining 
them, especially as to cost and schedule implications, 
informing the owner’s decision-making, and in 
documenting that entire process.

In the ordinary course, there will be communications 
between the design professional and the project owner 
regarding these subjects. Those communications often 
serve as the foundation—in reality or perception—of 
client expectations as to G/S objectives. As in the case 
of any communication with a client regarding important 
expectation subjects and project objectives, discussions 
regarding G/S issues should be informed, realistic 
and documented.

Project owners need to understand the role of the 
design professional relative to the achievement of G/S 
standards and performance objectives. Specifi cally, 
there are many important aspects of that subject 
that are beyond the control or ability of the design 
professional to achieve. G/S “success” depends upon 

performance of products and systems (for which sparse 
experience or reliable actual performance data may 
exist); the constructor’s selected means and methods; 
product and systems selection; and, perhaps most 
importantly, the project owner’s (and user’s) operation 
and maintenance of the completed project. The various 
roles and responsibilities of all project participants in 
the achievement and “sustainability” of G/S standards 
and any performance objectives must be understood 
and acknowledged in defi ning and applying the 
professional standard of care. Contract terms 
are an important mechanism to document 
those understandings and allocate risk in a fair 
and balanced manner.

PROFESSIONAL LIABILITY RISK: CONTEXTUAL 
BACKGROUND AND GENERAL CONSIDERATIONS
Before addressing professional liability risk exposure in 
the specifi c context of G/S design, it would be helpful 
to present some context and considerations that impact 
professional liability risk in general.

Some of the principal considerations that impact, 
in general, professional liability exposure for design 
professionals in all design and professional project 
delivery approaches include:

• Lack of qualifi cations or experience of the design 
professional to undertake the client’s commission

• Misrepresentation of the design professional as 
to its qualifi cations or experience to undertake 
the commission

• Unrealistic or unreasonable client expectations 
as to project result or performance capabilities, 
or the design professional’s ability to achieve 
those expectations

• Lack of documentation as to important 
communications between the client and the 
design professional as to the defi nition, qualifi cations 
and limitations regarding the achievement of the 
client’s expectations

• Contractual terms that heighten the generally 
applicable negligence-based professional standard 
of care (the “professional standard of care”) or 
impose specifi c warranty or performance standards 
or obligations upon the design professional, the 
achievement of which are beyond the professional 
standard of care or the control or ability of the 
design professional

• Circumstances in which the design professional 
provides certifi cations or collateral warranties that 
address subjects beyond the design professional’s 
service scope or ability to control, or representations 
that exceed the professional standard of care



ASCE RISK MANAGEMENT UPDATE

Page 3

• Project design involving new, experimental, untested 
or innovative practices, products, processes, systems 
or technologies

• Practice in an area in which the application of the 
professional standard of care is especially ill-defi ned 
and experience undeveloped

• Projects in which the consequential damage exposure 
for performance defi ciencies or failures is signifi cant 
and may occur over an extended period

• Projects in which design is developed in an 
“integrated” process involving multiple project 
participants, but in which the professional standard 
of care and risk allocation provisions are defi ned 
in a traditional manner in the design professional’s 
agreement that do not adequately account for the 
integrated design development process

• Projects in which design responsibility is not clearly 
defi ned or understood and diffused among multiple 
project participants

• Projects in which design of permanent project 
work is delegated to a constructor, or in which 
performance specifi cations assign design 
responsibility to a contractor, but in which the 
extent of the design delegation or assignment 
is not clearly defi ned

• Projects in which services are undertaken in an 
ill-defi ned and evolving regulatory environment 
in which federal, state and local law or codes may 
confl ict or have not been previously or consistently 
interpreted or applied

• Projects in which the interests and objectives of the 
initial client “developer” may not be consistent with 
those of the intended or ultimate project occupant 
or user

• Projects in which the performance and functionality 
of the design relative to the completed project 
inextricably depends upon the competent and 
consistent implementation of certain minimal 
operations and maintenance standards, assumptions 
and expectations

• Practice in an area in which legal principles relating 
to risk and liability of design professionals is 
uncertain due to paucity of directly applicable 
legal precedent

While much uncertainty exists in the precise prediction 
and defi nition of potential professional liability risk 
for design professionals in the specifi c G/S design 
context, it should be reasonably clear that G/S design 
involves all of the preceding general considerations. 
For that reason, this subject—professional liability risk 
for design professionals involved in G/S design—is and 
should be of intense interest to design professionals 
(and their professional liability insurers), as well as 
be intriguing for students of the design professional 
liability experience.

PROFESSIONAL STANDARD OF CARE
The professional standard of care is, for the most part, 
the most widely and generally accepted “baseline” 
for evaluating the adequacy of design professional 
performance. In general, the professional standard of 
care has been defi ned as follows:

As a general rule, ‘[a]n architect’s effi ciency in 
preparing plans and specifi cations is tested by the rule 
of ordinary and reasonable skill usually exercised by 
one of that profession… [I]n the absence of a special 
argument he does not imply or guaranty a perfect plan 
or satisfactory result… ‘Architects, doctors, engineers, 
attorneys and others deal in somewhat inexact sciences 
and are continually called upon to exercise their skilled 
judgment in order to anticipate and provide for random 
factors which are incapable of precise measurement. 
The indeterminable nature of these factors makes it 
impossible for professional service people to gauge 
them with complete accuracy in every instance. …
Because of the inescapable possibility of error which 
inheres in these services, the law has traditionally 
required, not perfect results, but rather the exercise 
of that skill and judgment which can be reasonably 
expected from similarly situated professionals.1

The application of the professional standard of care, 
by defi nition, is variable and dependent upon the 
specifi c relevant facts, circumstances and contract 
terms. In addition, the application of the standard 
should take into account consideration of what 
other similarly qualifi ed and experienced design 
professionals would or should have done in the same 
or similar circumstances. Applying the professional 
standard of care in the context of service activities that 
are considered innovative, such as G/S design issues, 
in itself poses a heightened degree of risk in that the 
“standards of the profession” are, by defi nition, not 
well-defi ned or defi ned at all in such a context.

The professional standard of care is intended to 
set forth an objective or “reasonable” baseline for 
evaluating the adequacy of professional performance. 
Applying that standard in the context of more ill-
defi ned innovative practice areas tends to invite 
and allow for the consideration of more subjective 
evaluations than would typically be the case in 
the traditional professional liability claim context. 
Subjectivity in the application of the professional 
standard of care increases uncertainty and hence, risk.

Quite apart from these increased risk factors associated 
with the application of the professional standard of 
care in the G/S design context, contracts may impose 
heightened risk due to special provisions relating to 
the explicit defi nition of professional standard of care 
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obligations and specifi cally required performance 
objectives or warranty obligations regarding G/S 
issues. These provisions may represent contractual 
obligations that not only exceed the customarily 
governing negligence-based professional standard of 
care, but also represent liability exposure for durations 
that exceed typically applicable statutes of repose or 
limitations, see Anthony’s Pier Four, Inc. v. Crandall 
Dry Dock Engineers, Inc., 396 Mass. 818 (1986); as 
well as pose potentially signifi cant insurability concerns 
due to warranty exclusions contained in professional 
liability insurance policies. Moreover, in most 
instances, the ability to achieve those contractually 
defi ned performance requirements may not be 
within the primary or exclusive control of the 
design professional.

In addition, application of the professional standard 
of care may be infl uenced by the extent to which 
a design professional has made representations as 
to its qualifi cations, expertise or experience in G/S 
design. Further, legitimate issues have been raised as 
to whether the “LEED AP” designation will result in 
imposition of a “higher obligation” for G/S design and 
performance standards and objectives compliance 
upon those possessing that designation or status.2

In the context of innovative design approaches, 
questions are often raised about the effectiveness 
and enforceability of contractual liability waivers 
(i.e. releases) and limitations on remedies. In 
most states, the prospective release or waiver of 
professional liability or similar prospective discharge 
of any duty of care otherwise owed by a design 
professional to a client is likely unenforceable as 
a matter of common law or statutory public policy 
prohibitions, or as a matter of professional registration 
regulations.3 Limitations on remedies, for design 
professionals, on the other hand, generally are 
enforceable with respect to breach of professional 
liability and negligence claims.4 At a minimum, design 
professionals should inform clients of the risks 
associated with the achievement of G/S standards and 
performance objectives.5 However, to the extent that 
such disclosures go beyond “informed consent” and 
contractually seek to prospectively release professional 
liability exposure, serious questions and uncertainty 
exist in terms of effectiveness and enforceability of such 
a contractual approach.

A number of commentators have rightfully expressed 
concerns that the “enthusiasm” and “zeal” of design 
professionals for G/S design will instill, fuel and foster 
unrealistic project owner expectations. Some have 
suggested the need for “dampening” that enthusiasm 

and zeal as a prudent risk management precaution. 
Concerns in this regard are often grounded in the AIA 
Board’s New Position Statement No. 42 entitled Energy 
and the Built Environment which states: “Architects 
must strive for energy effi ciency and waste reduction 
in the built environment, encourage energy conscious 
design and technology, and support a national program 
for more effi cient use of nonrenewable resources 
and the development of renewable energy sources.” 
Pure expression of aspirations, unconstrained by 
the pragmatic realities of service scope, professional 
standard of care considerations, the ability of the 
design professional to achieve a G/S objective, and 
the client’s genuine and voluntary desire for the 
achievement of such an objective—could lead to a 
danger zone for the design professional.

What appears reasonably clear—even at this 
relatively early point in the G/S professional liability 
developmental cycle—is that factors extraneous to pure 
technical skill and capability are likely to predominate 
in the professional standard of care application. These 
factors will be disproportionately and unconventionally 
infl uenced by such considerations as:

• The strong political and design professional practice 
“environment” encouraging and promoting G/S 
development and design

• Economic incentives to developers to implement
G/S design

• Project owner (or design professional) aspirational 
goals may predominate over pragmatic or realistic 
technical and professional abilities to achieve 
those goals

• The increasing growth of design professionals and 
others promoting the development of G/S design

• The “backend” or longer–term economic benefi ts 
of owning a G/S-designed project, in terms of 
potentially reduced operating and maintenance costs 
and increased revenues

• Professional ethical standards that create obligations 
to promote or implement G/S design objectives6

• The degree of the project owner’s informed 
understanding of risks involved in G/S design 
and the achievement of G/S standards and 
performance objectives

There will also be a growing class of expert witnesses 
of varied qualifi cations and backgrounds who will be 
available to offer opinions regarding G/S professional 
standard of care compliance issues. More specifi cally, 
non-design professionals may be allowed to offer 
opinions as to a design professional’s compliance 
with professional standard of care in the G/S design 
context. This will naturally evolve because design 
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professionals do not “have an exclusive” on “LEED AP” 
designation. The ultimate question as to admissibility 
of such opinions offered by a non-design professional 
G/S expert against the design professional will depend 
upon state and federal court evidentiary rules and, 
probably, the discretion of the trial judge.7 The 
latter represents yet another heightened risk (i.e., 
uncertainty) factor.

In this largely uncharted G/S professional liability 
risk and potential liability environment, design 
professionals should be careful to clearly comprehend, 
and realistically defi ne and document client G/S 
objectives and expectations, making certain that 
their contractual obligations refl ect the reality of 
their capabilities measured in terms of professional 
profi ciencies and capability, as well as their ability 
to control the variables and factors that may and 
will impact the achievement of G/S standards and 
performance objectives.

Some maintain that the most effective risk management 
and contractual “counter” to the anticipated concern 
about subjectivity dominance in the professional 
standard of care application, is to strive for a more 
exacting defi nition of G/S performance standards and 
objectives in the design professional contract. The 
reasoning is that the more specifi c and objectively 
defi ned the standards and obligations, the less 
opportunity for importation of subjectivity in the 
professional standard of care application. However, 
there is another side to this discussion.

Although case law—especially at the appellate level—
has yet to develop in the specifi c context of G/S design 
liability, there is every reason to expect that it is just 
a matter of time for that evolution to occur. In the 
interim, there is ample legal precedent derived from 
related professional liability contexts that provide some 
meaningful guidance.

Allow a digression. This digression demonstrates the 
point that in the relatively uncharted territory of G/S 
professional liability exposure, those searching for 
predictive and analogous legal principles will look to 
legal precedent in related contexts. For example, in 
the area of liability of design and other professionals 
under federal and state false claims acts (“FCA”), courts 
have recognized the importance of the distinction 
between representations made in claims for payment 
submitted to the government by design professionals 
based upon (a) statements of compliance with 
specifi c legal (statutory regulatory code or otherwise) 
or specifi c contractually required performance or 
warranty obligations and (b) more general statements 

as to standard of care compliance.8 As a general matter, 
the more specifi c the statement as to compliance and 
the more objectively ascertainable the measurement 
of compliance, the more likely professional liability 
exposure for FCA liability. Based on that precedent, 
there are clearly some lessons to be learned in terms of 
G/S contracting practices.

The same principle is likely to apply in the context of 
professional liability risk and exposure for G/S design 
issues. Specifi cally, the more specifi c the contractual 
performance standards or objectives for G/S, the more 
likely professional liability risk and exposure and the 
easier the process of evaluating (or, more accurately, 
measuring) the adequacy of the design professional’s 
performance. The more generalized the objective 
the articulation of the professional standard of care, 
and the more discretion and judgment conferred 
on the design professional, the less likely and more 
complex the professional liability evaluative process 
and determination.

Having said this, as previously stated, some 
commentators recommend that design professionals 
contractually negotiate a more specifi c G/S 
performance standard in their agreement. The 
suggestion has been made that G/S contractual 
performance terms in the design professional 
agreement should be “tangible” and “quantifi ed” so 
as to reduce the degree of subjectivity required in 
the evaluative process as to whether the professional 
standard of care has been met.9

The application of the professional standard of care 
in the G/S design context does and should take 
into account professional practice and performance 
evaluated in the context of:

• Contractual terms, including scope of services and 
performance obligations and objectives

• Roles and responsibilities of the various project 
participants relative to G/S design development

• Degrees of uncertainty associated with interpretation 
or application of relevant codes, statutes, 
regulations —and the law relating to G/S design10

• The innovative nature of the design or the products, 
technology and processes presented in the G/S design 
at issue11

• The experience and qualifi cation of the design 
professional, including representations made by the 
latter in that regard

• Other circumstances relevant to the professional 
standard of care application, including the nature 
of service delivery (e.g., collaborative or integrated 
design approach to G/S design development issues, 
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or fast–track); specifi cation of new or experimental 
products, systems, technologies or processes; 
infl uence of construction means and methods in 
the achievement of any performance objectives; and 
the infl uence of other factors outside the control of 
the design professional, such as the project owner’s 
post-completion operations and maintenance of 
the project on the ability to achieve or sustain any 
performance standards or objectives

• LEED standards are relatively new, evolving and 
varying (no or minimal uniformity), and the 
application of those standards in any specifi c design 
context allows for signifi cant discretion and fl exibility 
as to how to achieve any given level of LEED 
certifi cation or other sustainability standard.

INTEGRATED DESIGN DEVELOPMENT PROCESS, 
PERFORMANCE SPECIFICATIONS, AND 
DELEGATED DESIGN IN G/S PROJECTS
The process of integrated and collaborative design 
development in G/S design represents the prospect for 
both risk reduction12 and risk exposure for 
design professionals.13

The G/S design development process often is 
undertaken in an integrated and collaborative mode. As 
has been stated:

…Achieving…green objectives may require additional 
integration of the designers, contractors, subcontractors, 
installers and other project team members. Under the 
LEED Rating Systems, several project team members 
are sometimes responsible for achieving any one 
point toward certifi cation. For owners who desire LEED 
certifi cation for their projects, this factor presumably 
gives an integrated project team an advantage over 
the more segregated approach of conventional 
project teams.

These green objectives, and the additional integration 
required to achieve them, create new risks for owners, 
architects, contractors and for each of the other 
project team members. The structure of green building 
standards, such as LEED, further magnifi es the potential 
impact of these risks on each of the project team 
members. For example, LEED awards certifi cation based 
on an aggregate of points achieved and therefore, a 
failure to achieve any one point can result in the failure 
of an entire project to achieve the desired (or required) 
certifi cation level. Thus, because several project team 
members may be involved in achieving any one point 
toward LEED certifi cation, a failure by a single member 
of the project team can result in the same project–wide 
failure to achieve certifi cation.14

In circumstances in which G/S design is undertaken 
on an integrated or collaborative basis involving the 
constructor’s participation, the constructor’s otherwise 
applicable and available implied (or Spearin) warranty 
rights may be negated or signifi cantly undermined 
due to (and depending upon the degree of) that 
participation.15 As a general matter, the Spearin implied 
warranty obligation of the project owner applies in 
contexts in which the owner has furnished or issued 
a detailed design has been to the constructor and 
in which the latter has had no (or no meaningful) 
opportunity to participate in the development or 
fi nalization of that design. In the integrated design 
development context in which the constructor (and 
its subcontractors) participate in the development 
and detailing of the design, the underlying rationale 
or predicate for application of the Spearin implied 
warranty obligation of the project owner may not 
exist since the constructor may have had an active and 
meaningful role and participation in the G/S design 
development process.

In other circumstances, the contract documents may 
include “performance specifi cations” in which a specifi c 
G/S performance or other standard or result is defi ned 
that the constructor is obligated to achieve, without 
providing the constructor with a detailed design or 
prescriptive specifi cations that must be followed for the 
constructor to achieve that standard or result. In such 
circumstances, a constructor may well be assuming 
responsibility for producing a design that achieves the 
standard or result.16 In situations in which performance 
specifi cations contain prescriptive “design” details or 
signifi cantly limit the design or other discretion or 
judgment of the constructor in its ability to achieve the 
performance standard or result, the determination as 
to responsibility for fi nal design may become obscured. 
In circumstances in which performance specifi cations 
contain such prescriptive details or signifi cantly limit 
design discretion or the methods for achieving the 
specifi ed performance standards or results, issues 
of responsibility for failure of the design to achieve 
the standards or result may lead to complicated and 
contentious disputes and claims among all project 
participants, especially the design professional.17

In those circumstances in which performance 
specifi cations are utilized in conjunction with an 
integrated or collaborative G/S design development 
process, the responsibility for fi nal design adequacy—
constructability or performance—may be yet further 
obscured or complicated.

Finally, responsibility for the achievement of G/S 
design or performance standards or objectives may 
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be explicitly delegated to the constructor (or to 
specialty trade subcontractors). Depending upon a 
number of factors, including the degree of clarity of 
the design delegation, and the interrelatedness of the 
delegated design to other project design components, 
there may be signifi cant opportunity for ambiguity, 
disputes and claims, diffusion of responsibility, and 
non-accountability for design defects and unintended 
design risk assumption.18

The bottom line is that given the anticipated utilization 
of an integrated design development, performance 
specifi cations, and/or design delegation in the G/S 
design process, there will be signifi cant potential for 
complexity, diffusion and ambiguity in G/S design 
responsibility and, hence, the inherent and consequent 
uncertainty, risks and disputes in the determination 
of G/S design responsibility. Lack of clarity and 
accountability in design responsibility in any context, 
including G/S design, is problematic and poses risk 
for project owners and constructors, as well as for 
design professionals.

PRODUCT RISK
G/S design involves the potential for specifi cation and 
use of many innovative, untested and experimental 
products, the selection of which may signifi cantly 
increase the professional liability risk exposure 
of design professionals.19 The absence of any or 
any reliable data regarding product experience or 
performance; the availability of the product; the 
potential discontinuance of product manufacture if 
experimental or marketing goals are not met; – are 
all factors accounting for that increased professional 
liability risk exposure.20 In addition, these products 
may be in high demand, have low stock or supply 
availability and may be long lead in nature.21 To further 
exacerbate matters, the manufacturer of these products 
may “puff ” as to the product performance capability.

It has been noted that especially in an integrated G/S 
design process, the involvement of various project 
participants may lead to more than usual changes or 
substitutions in originally specifi ed products leading 
to uncertainty (i.e. risk) as to who bears responsibility 
for the research, investigation or adequate/expected 
performance of the ultimately selected product. 
The design professional may well be expected or 
obligated to consider the impact of a product or system 
selection in the ability to achieve LEED certifi cation or 
sustainability goals, but “[t]his is challenging because 
many of the green products that will be considered 
benefi cial in an attempt to achieve LEED certifi cation 
do not have the same history of effectiveness as 
conventional products.”22
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8 Megaprojects: Challenges and Recommended Practices (David 
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DelPercio, Green Building Claims: What Theories Will a Plaintiff 
Pursue, Who Has Exposure, and a Proposal for Risk Mitigation, 
37 REAL EST. L. J. 243, 258 (Spring 2009); Matt Hudgins, Are You 
Covered?, NATIONAL REAL ESTATE INVESTOR, Sept. 1, 2008.
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IN A WORLD GONE GREEN AND HIGH TECH (VICTOR O. 
SCHINNERER & CO., INC.,The 48th Annual Meeting of Invited 
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12 See Dale E. Ahearn, Geoffrey M. White & Frost Brown Todd, 
Negotiating and Structuring Construction Contracts Leading Lawyers 
on Protecting Client Interests, Managing Risk and Understanding 
Recent Trends and Developments, ASPATORE, 2009 WL 1339225 
(ASPATORE) at. 8.
13 See David J. Hatem, Design Responsibility in Integrated Project 
Delivery: Looking Back and Moving Forward, DONOVAN HATEM 
LLP, Jan. 2008; David J. Hatem, Roles and Responsibilities, Risk 
Allocation and Professional Liability Exposure in the Collaborative 
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OBJECTIVES, GREEN BUILDING AND SUSTAINABLE 
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American Bar Association, 2009). In addition, it has been stated:

Another complicating factor for contractors and designers is that 
stated green building goals require the proper performances of 
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the green building goals can be diffi cult, expensive and time 
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satisfaction of green building requirements. Designers, contractors, 
trade contractors and suppliers are cautioned to avoid LEED 
rating ‘guarantees’ in favor of contract references to certifi cation 
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energy and water effi ciency targets)”, F. Riggs, The Legal Risks 
of Green Construction, Troutman Sanders, February 2, 2009, 
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Interests, Managing Risk, and Understanding Recent Trends and 
Developments, 2009 Wl. 1339 225 (ASPATORE), p. 8; K. Bowers, 
& L. Cohen, The Green Building Revolution: Addressing and 
Managing Legal Risks and Liabilities, Environmental Law & Policy 
Clinic, Harvard Law School, March 10, 2009, pp. 15–16.

15 See D. Hatem, Design Responsibility in Integrated Project 
Delivery: Looking Back and Moving Forward, DONOVAN HATEM 
LLP, Jan. 2008; David J. Hatem, Roles and Responsibilities, Risk 
Allocation and Professional Liability Exposure in the Collaborative 
World of Building Information Modeling and Integrated Project 
Delivery: Business as Usual or Fundamental Change?, DONOVAN 
HATEM LLP, Mar. 2010.
16 See W. Allensworth et al., eds., Construction Law, American Bar 
Association (2009), pp. 152, 604–05; J. SWEET, LEGAL ASPECTS 
OF ARCHITECTURE, ENGINEERING AND THE CONSTRUCTION 
PROCESS ¶ 19.01 D, 413–16 (Cengage 8th ed.) (2009),.
17 See, FEDERAL GOVERNMENT CONSTRUCTION CONTRACTS 
491–524 (M. Branca, et al. eds American Bar Association 2d ed.).
18 See D. Hatem, Design Responsibility in Integrated Project 
Delivery: Looking Back and Moving Forward DONOVAN HATEM LLP, 
Jan. 2008.
19 See D. ERICKSEN , IS THE STANDARD OF CARE EVOLVING IN A 
WORLD GONE GREEN AND HIGH TECH (VICTOR O. SCHINNERER 
& CO., INC., The 48th Annual Meeting of Invited Attorneys, 2009); B. 
PHILLIPS & S. SENTMAN, STRUCTURING AND DRAFTING PROJECT 
AGREEMENTS TO ACHIEVE GREEN BUILDING OBJECTIVES, GREEN 
BUILDING AND SUSTAINABLE DEVELOPMENT: THE PRACTICAL 
LEGAL GUIDE 181–82 (J. Furr et al. eds, American Bar Association, 
2009).
20 G.W. QUATMAN ET AL., AIA TRUST, WHITE PAPER: MANAGING 
THE RISKS AND EMBRACING THE BENEFITS OF GOING GREEN 3 
(Feb. 2008).

21 See, U.S. GREEN BUILDING COUNCIL, THE LEGAL RISK IN 
“BUILDING GREEN”: NEW WINE IN OLD BOTTLES?: A USGBC 
PANEL DISCUSSION 4.
22 See D. Ahearn et al, Negotiating and Structuring Construction 
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ASPATORE, 2009 WL 1339225 (ASPATORE) at. 7.

The purpose of this newsletter is to provide general information, 
rather than advice or opinion. It is accurate to the best of the 
author’s knowledge as of the date of this newsletter. Accordingly, 
this newsletter should not be viewed as a substitute for the 
guidance and recommendations of a retained professional.

To the extent this article contains any examples, please note they 
are not intended to establish any standards of care, to serve as 
legal advice appropriate for any particular factual situations, or 
to provide an acknowledgement that any given factual situation 
is covered under any ASCE professional liability insurance 
policy. Please remember that only the relevant insurance policy 
can provide the actual terms, coverages, amounts, conditions, 
and exclusions for an insured.

© Donovan Hatem LLP 2012. All rights reserved.

ASCE is dedicated to providing its members with high-quality 
professional liability coverage at affordable rates. Through their 
partnership with the ASCE Professional Liability Plan Administrator, 
Pearl Insurance, they can provide insured members with valuable 
risk management tools and services to help effectively assess and 
reduce their potential risks and liabilities. For more information 
about the ASCE Professional Liability Plan, call a Customer 
Service Representative today at 1.888.619.1908 or email 
ascepro@pearlinsurance.com.




