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As your source for current information on recent 
cases, decisions, and trends in the engineering 
industry, ASCE Risk Management Update was 
established to help you prevent claims before  
they happen.

This issue discusses breach of fiduciary duty and 
misrepresentation by an engineer. The following 
recent California court ruling really drives home 
the importance of maintaining solid Engineers 
Professional Liability Insurance. As always, it’s crucial 
to be certain you have adequate coverage and are 
aware of what exactly is covered under your policy.

We hope you find this information useful and take  
a moment to review your professional liability 
coverage. Watch your inbox in October for your 
next quarterly installment of this important ASCE 
policyholder benefit.

Recent CA Jury Verdict May Heighten 
Duty for Design Professionals
By Carrie G. Strasser, Esq. Donovan Hatem LLP, World Trade 
Center East, Two Seaport Lane, Boston, MA 02210

In December, a California jury awarded the City of 
Victorville $52.1 million against an engineering firm 
the City hired to design and build a new power plant. 
The jury in Riverside County Superior Court found that 
the engineer negligently misrepresented key facts to 
City officials that led them to invest in the Foxborough 
Cogeneration Power Plant.

In 2004, the City retained the engineer to assist in 
implementing a plan to attract businesses to the area 
by offering companies power rates that were 10% less 
than those charged by Southern California Edison. The 
engineer was tasked with evaluating whether it was 
more economical for the City to build its own power 
plant or to simply pay 10% of the new companies’ 

electricity costs. The engineer recommended building 
a new power plant and was hired to design and build 
the Project. 

Because of errors in the original projections, costs soon 
escalated from $22 million to $110 million, and the 
Project was abandoned in 2006. 

According to attorneys for Victorville, this case 
represents the first time a California engineering firm 
was found liable for breach of fiduciary duty. However, 
California courts have previously implied in dicta that 
architects may have a fiduciary duty to their clients. 
See Palmer v. Brown, 127 Cal.App.2d 44 (1954) and 
E-Med, Inc v. Mainstreet & Planners, Inc., 2007 WL 
1536803 (Cal. App. 2007). This verdict places all design 
professionals on notice that, depending on their 
contractual scopes of work and the facts surrounding 
the Project, they may now owe a heightened duty to 
their clients.

The purpose of this newsletter is to provide general information, 
rather than advice or opinion. It is accurate to the best of the 
author’s knowledge as of the date of this newsletter. Accordingly, 
this newsletter should not be viewed as a substitute for the 
guidance and recommendations of a retained professional.

To the extent this article contains any examples, please note they 
are not intended to establish any standards of care, to serve as 
legal advice appropriate for any particular factual situations, or 
to provide an acknowledgement that any given factual situation 
is covered under any ASCE professional liability insurance 
policy. Please remember that only the relevant insurance policy 
can provide the actual terms, coverages, amounts, conditions, 
and exclusions for an insured.
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ASCE is dedicated to providing its members with high-quality 
professional liability coverage at affordable rates. Through their 
partnership with the ASCE Professional Liability Plan Administrator, 
Pearl Insurance, they can provide insured members with valuable 
risk management tools and services to help effectively assess and 
reduce their potential risks and liabilities. For more information 
about the ASCE Professional Liability Plan, call a Customer  
Service Representative today at 1.888.619.1908 or email  
ascepro@pearlinsurance.com.
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