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As your source for current information on 
recent cases, decisions, and trends in the 
engineering industry, ASCE Risk Management 
Update was established to help you prevent 
claims before they happen.

This issue discusses how a court in Illinois 
has interpreted the standard Duty of Care—
the degree of skill and diligence normally 
employed by professional engineers or 
consultants performing the same or similar 
services—for an engineer involved in a 
wrongful death case. It’s important to take 
note in the event the decision derived by this 
court follows suit in later cases.

Illinois Court Expands Engineer’s 
Duty of Care Beyond the Terms of the 
Applicable Contract
By Lynn M. Squillace, Esq., Donovan Hatem LLP, World Trade 

Center East, Two Seaport Lane, Boston, MA 02210

The Illinois Appellate Court recently held that an 
engineer’s duty of care may extend beyond the 
scope of the terms of the applicable contract to 
include a duty to recognize and address potentially 
unsafe conditions, when the contract at issue calls 
for the “degree of skill and diligence normally 
employed by professional engineers or consultants 
performing the same or similar services.” 
[Thompson v. Gordon, et al., 2009 WL 3969619 (Ill. 
App. 2 Dist. 2009).] 

This matter arose out of a contract the defendant 
engineering companies (hereinafter “defendants”) 
had entered into calling for the defendants to 
provide a design for a roadway interchange and a 
replacement for a bridge deck in connection with 
a larger project to construct a shopping mall. The 

defendants’ structural designs for the bridge deck 
replacement included a median that was four feet 
wide by seven inches tall (the previous median had 
been four feet wide by six inches tall).

In November 1998, a vehicle traveling eastbound 
lost control, hit the median, became airborne, and 
hit the westbound vehicle of the plaintiff ’s husband 
and daughter, who died as a result of the accident. 
The plaintiff, individually and as administrator of her 
husband’s and daughter’s estates, fi led suit alleging 
that the defendants were negligent in designing 
the bridge deck “without considering or designing 
a median barrier that would have prevented the 
eastbound vehicle from becoming airborne and 
causing the accident.”

The plaintiff produced an affi davit from a civil 
engineer stating that had the defendants utilized the 
degree of skill and diligence normally employed by 
professional engineers or consultants performing 
the same or similar services, they would have been 
aware, or should have been aware, of the vaulting 
characteristic of the existing median and were or 
should have been on notice that the proposed work 
was dangerous and likely to cause injury.

The trial court granted the defendants’ motion for 
summary judgment on the ground that the contract 
controlled the defendants’ duties and, “‘did not call 
for an assessment of the suffi ciency of the barrier’ 
and ‘[did] not require the defendants to modify or 
redesign the road surface or the raised median,’ 
but instead indicated that, ‘[t]he road surface was 
to be removed and replaced by others without 
modifi cation of the existing design.’”

In reversing the trial court, the Appellate Court 
recognized that the existence of the duty of a 
defendant accused of negligence due to a failure to 
perform a contractual obligation will be determined 
by the terms of the contract. The court agreed 
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with the defendants’ interpretation of the word 
“replacement” in the contract, but concluded that 
a clause requiring the defendants to employ “the 
degree of skill and diligence normally employed by 
professional engineers or consultants performing 
the same or similar services” added an important 
qualifi er to the defendants’ obligations. Namely, that, 
as a matter of law, they owed a duty to perform the 
contractual task of replacing the bridge deck as it 
existed prior to the construction project using the 
degree of skill and diligence normally employed by 
professional engineers. The court then examined 
the plaintiff ’s expert’s affi davit to determine 
whether the defendants breached this standard 
and concluded that they did. In response to the 
defendants’ objection that, absent an ambiguity, 
expert testimony is not appropriate in a matter of 
contract interpretation, the court explained that the 
interpretation of the contract resulted in a fi nding 
that the contract imposed a professional duty of care 
on the defendants’ work; therefore, the extent of 
that duty, and the existence of a breach, were factual 
questions subject to expert testimony. Here, based 
on the expert affi davit, the court reasoned that the 
defendants, if they had followed the professional 
standard of care required by the contract, should 
have discovered the problems with the median 
and consequently had a duty to “go beyond the 
specifi cally mentioned task of replacing the bridge 
deck and to ensure that the replacement was safe.”

Defendants also argued that the review and 
acceptance of their work by the state proved that 
they did not breach a duty. The court rejected this 
argument, pointing out that the state’s minimum 
standards are not equivalent to the professional 
standard of care required.

However, the dissenting opinion found that the 
majority holding represented a “disturbing disregard 
for the applicable authority.” The dissent supported 
the rule that, when a defendant is alleged to have 
breached a contractual obligation, the existence of 
an actual duty will be determined by the contractual 
provisions, and the standard of care will not be 
expanded beyond the terms of the applicable 
contract. Citing the “well-settled” maxims that 
the defendants’ contractual obligations must be 
determined by the court and that when interpreting 
a contract, a court’s primary objective is to give 
effect to the parties’ intent, the dissenting opinion 
found that, “The defendant[s] contracted … to 
perform only the task of designing plans to rebuild 
the bridge deck and median as they existed, with the 
degree of skill and diligence normally employed by a 

professional engineer, which [the] defendants did.” 
Absent a specifi c contractual commitment to do so, 
in either the standard-of-care or the scope-of services 
provision, the dissent concluded that the defendants 
were not required to redesign the bridge to include 
a jersey barrier.

Utilizing the same reasoning as that of the 
Thompson majority, courts in other jurisdictions 
could potentially fi nd a duty on the part of a 
defendant engineer to go beyond the terms of 
the applicable contract if that engineer knew, or 
should have known, that the work required by the 
contract was insuffi cient to ensure safety. There 
is a public policy motivation behind requiring an 
engineer to have a duty to ensure safety, even if 
that duty effectively expands the scope of the 
applicable contract.

It is also important to recognize the factual context 
of the case at hand. Here, the court was examining a 
wrongful death case and may have been persuaded 
to allow the plaintiff to move past the summary 
judgment stage due to the loss of life. The dissent 
described the majority’s action as a “strained effort 
to reach a predetermined result.”

The purpose of this newsletter is to provide general information, 
rather than advice or opinion. It is accurate to the best of the 
author’s knowledge as of the date of this newsletter. Accordingly, 
this newsletter should not be viewed as a substitute for the 
guidance and recommendations of a retained professional.

To the extent this article contains any examples, please note they 
are not intended to establish any standards of care, to serve as 
legal advice appropriate for any particular factual situations, or 
to provide an acknowledgement that any given factual situation 
is covered under any ASCE professional liability insurance 
policy. Please remember that only the relevant insurance policy 
can provide the actual terms, coverages, amounts, conditions, 
and exclusions for an insured.
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